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Many of you have been inundated over the last few weeks with e-mail blasts regarding the
legal consequences of COVID-19, which while helpful to frame the issue, are mostly devoid of
substantive content. Much of this analysis was done in real-time, with little more than a top level
summary. In contrast, our aim is to provide our clients with a more comprehensive discussion of
the various legal issues raised by the pandemic that they are likely to face.

We are sending three separate alerts over the coming days. Each focuses a particular issue of
concern: Commercial Contracts, Insurance Coverage, and Employment Issues. If you would like to
discuss any of these concerns further or if our firm can be of help to you in any way, do not hesitate

to call us at 973-218-1111, or email our managing partners at dstone(@stonemagnalaw.com or
rmagnanini@stonemagnalaw.com.

Please note that this alert is not intended to constitute legal advice, and is not a substitute for
having a licensed attorney analyze your company’s particular contract and/or situation.

I. Insurance Coverage Concerns
A. Business Interruption Insurance

The first step a business should take in these unique times is to review its insurance policy to
see if it contains business interruption coverage, and if so what exclusions apply. Whether your
business is covered may depend on the specific language of that exclusion as we discuss below.

One of the major questions circulating amongst the small business and insurance
communities is to what extent business interruption insurance will cover lost income suffered as a
result of COVID-19. This question has incredible financial significance for business owners and the
insurance industry, as one estimate found that small business’ potential continuity losses could total
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$220 billion to $383 billion per month, which would quickly consume the estimated $800 billion
surplus that U.S. insurers have for payouts.'

Due to certain exclusions now present in many commercial policies, the general presumption
is that coverage for business losses suffered due to coronavirus will be, in many cases, nonexistent.
Business interruption coverage requires physical damage, and property and liability policies often
exclude contamination by viruses and bacteria, through such exclusions as comprehensive
Communicable Disease Exclusions, Contamination Exclusions, Organic Pathogen Exclusions,
Exclusions for Loss Due to Virus or Bacteria, and even some Absolute Mold Exclusions which
include the term “virus” within their language.

This was not always the case. In 2003, Mandarin Oriental hotels in Asia suffered significant
economic loss due to cancellations and reduced restaurant sales stemming from the SARS outbreak.
Mandarin Oriental International Ltd. recovered $16 million from its insurers to pay for such
business interruption losses.” Following the SARS outbreak, insurers took greater pains to build into
business interruption policies exclusions that would specifically prevent this type of loss in the
future. For example, many policies currently contain a Communicable Disease Exclusion. A
frequently used definition for communicable diseases is quite broad — enough to cover COVID-19:

a contagious disease or illness arising out of or in any manner related to an infectious or biological
virus or agent or its toxic products which is transmitted or spread, directly or indirectly, to a
person from an infected person, plant, animal or anthropoid, or through the agency of an
intermediate animal, host ot vector of the inanimate environment or transmitted or
spread by instrument or any other method of transmission. “Communicable
disease” shall include, but not be limited to Acquired Immune Deficiency Syndrome
(AIDS) or Human Immunodeficiency Syndrome (HIV), Severe Acute Respiratory
Syndrome (SARS), West Nile Disease, chicken pox, any type of strain of influenza
(including but not limited to avian flu), legionella, hepatitis, measles, meningitis,
mononucleosis, whooping cough, cholera, bubonic plagues and anthrax.*

(Emphasis added). Some policies also include an Organic Pathogen Exclusion, which defines an
organic pathogen as “any type of bacteria, virus, fungi, mold, mushroom, or mycotoxin, or their
spores, scent, or byproducts, or any reproductive body they produce.”” (Emphasis added). Again,
this definition is broad enough to presumably include COVID-19. Many exclusions have subtle
differences in their language that will require a review by insurance counsel.

Still, an insured could find coverage in certain circumstances, particularly if the government
or the courts step in to fill the gap and order or declare the exclusions waived; however, if such
declarations or rulings do not also address the usual physical damage requirement, coverage may still
be disclaimed. Past court rulings could be construed to aid the COVID-19 insured. For example, in
Gregory Packing, Inc. v. Travelers Prop. Cas. Co. of America,’ a New Jersey federal court held that an
ammonia discharge which did not physically damage a plant but rendered it unusable for a time was
covered under business interruption insurance. While COVID-19 does not render a property
permanently damaged, it may render it temporarily uninhabitable both due to its danger and the
social distancing mandates and orders that necessarily come with it.” Similar rulings, essentially
finding coverage when there has been a loss of use as opposed to a physical loss, have occurred in
other states. © As a result, it is highly likely that different courts sitting in different states will view
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this same pandemic through different lenses. Lyl Enterprises, Inc. v. Hartford Steam Boiler Inspection and
Ins. Co., 399 F. Supp. 2d 821 (W.D. Mich. 2005)(blackout in 2003 was not caused by direct physical
damage to Detroit Edison’s equipment); Contra, Wakefern Food Corp v. Liberty Mut. Fire Ins. Co., 406
N.J. Super. 524 (App. Div. 2009)(court analyzing same 2003 blackout concluded it was caused by
direct physical damage and found coverage).

A creative and well-prepared insured may also rely on different coverages beyond business
interruption. For example, event cancellation policies commonly indemnify the insured for losses
arising from the unavoidable cancellation, curtailment, postponement, removal to alternative
premises, or abandonment of an event, and for any enforced reduced attendance. The loss must
generally be caused by factors beyond the control of the insured or the attendees, such as a lawful
order which prohibits attendance by some (or all) attendees. Exclusions in such a policy should be
thoroughly reviewed, but for events that were to be held in states subject to mandatory quarantine
and social distancing-related executive orders, such as New York, New Jersey, California or
Washington, among others, event cancellation policies may be a fertile ground for coverage.’

Government orders that interfere with a company’s ability to conduct business could result
in coverage in other scenarios. For example, an insured may be experiencing a disruption as a result
of its manufacturing facility being shut down due to a COVID-19 quarantine ordered by the local,
state, or federal government. The absence of property damage at the facility would ordinarily be a
barrier to business interruption coverage. However, coverage might be available under a civil
authority coverage extension, if part of the applicable policy. Civil authority coverage reimburses lost
profits and other economic losses when a government entity has issued a legal order resulting in the
denial of access to the policyholder’s insured premises. While some civil authority provisions
expressly require physical property damage, others do not.

Coverage might also be available via ingress/egtess coverage, which is designed to pay for a
loss of profits and other economic losses due to the suspension of access to the insured’s business.
In some policies, the prevention of ingress and egress must be caused by a physical impediment,
such as a blocked road, a flood or downed power lines. In other policies, however, the
ingress/egress coverage is not tied to the facility’s inaccessibility being caused by direct physical
damage. In other words, depending on the policy language, a COVID-19 quarantine order imposed
on a particular location that prevents access to an insured’s premises might trigger this coverage,
even in the absence of virus contamination or other physical damage to the insured property itself.
And where the ingress/egress coverage does require physical damage, that may be satisfied by the
presence of coronavirus near the insured property. "

While it may be an uphill battle, we can expect that thousands of companies will go to court
to test the boundaries of these exclusions and coverages. For example, Thomas Keller, the famous
chef associated with such restaurants as The French Laundry and Per Se, has already brought suit to
require his insurance company, Hartford Fire Insurance Company, to cover his restaurants’
coronavirus-related business losses.'! New Orleans seafood restaurant Oceana Grill made a similar
move eatlier this month in asking a Louisiana court to make a declaratory judgment that its
insurance policy with Lloyd’s of London covered civil authority-ordered closures.”” We can expect
many similar cases throughout the country in the weeks and months ahead.
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B. State Laws Mandating Coverage

Some of the foregoing provisions may end up moot if as has recently been discussed, states
enact laws requiring insurance companies to provide coverage for COVID-19 related losses. If you
are an insurance company, such laws could be catastrophic. If you are an insured they could be a
godsend. However, depending on how such laws are written they may be subject to serious state and
federal constitutional challenges and may ultimately be unenforceable.

For example, the New York State Assembly introduced a bill “requiring certain perils be
covered under business interruption insurance during the coronavirus disease 2019 (COVID-19)
pandemic.” Like New Jersey’s own COVID-19 bill (A-3844)," the New York bill (A-10226) — which
is currently being considered by an Assembly Committee — would require every property policy
providing business interruption and loss of use coverage to include among the policy’s covered
perils coverage for business interruption during the COVID-19 declared state emergency.
Coverage required by the New York bill would include any loss of business or business interruption
for the duration of the declared state of emergency, subject to the applicable policy limits.
Massachusetts, Louisiana, and Ohio are considering similar laws."”” Whether such state laws could
survive a Contracts Clause analysis under the federal constitution remains an open question. '’

Specifically, the United States has recognized a three-part test for “harmonizing the
command of the [Contracts] Clause with the ‘necessarily reserved’ sovereign power of the states to
provide for the welfare of their citizens.”"” To determine whether legislation violates the Contracts
Clause, the court must (1) analyze whether the law has operated as a substantial impairment of a
contractual relationship; (2) whether the government entity, in justification, had a significant and
legitimate public purpose behind the regulation; and (3) whether the impairment is reasonable and
necessaty to serve this important public purpose.”® Even if a government entity can establish a
legitimate purpose, the statute can be declared invalid if it is not limited to reasonable and necessary
steps to serve the purpose. "’

Assuming these statutes pass, there will undoubtedly be a clear and substantial impairment
of insurance companies’ contractual relationships with their insureds. So the question becomes, is
this impairment bolstered by a legitimate public purpose? A legitimate public purpose is one aimed
at remedying a broad and general social or economic problem.”” Saving Main Street USA from
economic ruin would likely pass that prong. Once a legitimate public purpose has been identified,
courts must then decide whether the impairment is both necessary and reasonable to meet the
purpose advanced by the Government in justification.” The courts do not accord legislatures
“complete deference,”” when assessing the necessity of a given impairment. But the Contracts
Clause also “does not require the courts ... to sit as superlegislatures,” choosing among various
options proposed by plaintiffs, as they are “ill- equipped even to consider the evidence that would
be relevant to such conflicting policy alternatives.”” This is where the battle lines surely will be
drawn.

In 2018, the Supreme Court issued its first Contracts Clause decision in many years: Sveer v.
Melin, 138 S.Ct. 1815 (2018). In Sween, the Court considered a Minnesota statute providing that the
dissolution of a marriage automatically revokes a life-insurance beneficiary designation made by a
person in favor of the person’s former spouse. Sveen married in 1997 and one year later purchased
a life insurance policy, designating his then spouse as the primary beneficiary. In 2002, Minnesota
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enacted a statute that automatically revoked life insurance beneficiary designations of a spouse upon
divorce. Five years later Sveen divorced. Sveen took no action to revoke or modify his life
insurance beneficiary designation and died in 2011. Relying on the revocation statute, Sveen’s
children argued that they were the beneficiaries of the policy proceeds. His former spouse
disagreed, arguing that the statute retroactively impaired the obligations of Sveen’s life insurance
contract and could not be constitutionally applied to revoke his beneficiary designation.

The Supreme Court upheld the statute as an unsubstantial impairment of the life insurance
contract. In an opinion authored by Justice Kagan, the Court considered the extent to which the
law undermined the contractual bargain, interfered with a party’s reasonable expectations, and
prevented the party from safeguarding or reinstating his rights. The majority of the Court agreed
that three aspects of the Minnesota law, taken together, demonstrate that the law does not operate
as a substantial impairment to the contract.

We expect that these statutes, if passed, will receive significant appellate level review in both
state and federal courts.

C. Cyber Liability Coverage: Remote Work?

In addition to business interruption coverage, insureds should check to see if their insurance
provides cyber coverage. Cyber liability coverage has become increasingly popular in recent years as
a result of the high-profile losses suffered by various major corporations from hacking incidents,
ransomware attacks, and the like. With the vast majority of the nation’s professionals and corporate
employees currently working from home due to COVID-19, the security of each individual
employee’s home WiFi and related systems is a clear and present concern.” Whether cyber liability
coverage will extend to a security incident that occurs as a result of remote work is a policy by policy
question.

While each individual policy should be reviewed to determine what, if any, exclusions apply
for remote work, a company would likely be protected for cyber-related remote-work exposures by a
stand-alone cyberinsurance policy.” The costs and payments necessary to end a ransomware event
would likely be covered under the policy’s cyber extortion section. A cyberattack could undoubtedly
cause a plethora of incident response costs covered by the policy, such as those incurred for forensic
investigations, legal advice, complying with each state’s data breach notification laws, public relations
and restoring or recreating data. There would also be possible coverage for the loss of business
income and extra expenses resulting from either a business or network interruption due to a
cyberattack, a voluntary shutdown of a network to mitigate the impact of an attack or a system
failure, which would not require an actual cyberattack.

In short, now is the time for business owners to review their cyber liability policies to ensure
that they cover remote work.

The purpose of this client alert is to put companies on notice regarding steps they can take
to protect themselves from COVID-19 related incidents and to inform insurance companies about
claims they may be facing as this the pandemic draws down. If our firm can be helpful in any way,
we stand ready to provide advice in this difficult time.
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FOR FURTHER DISCUSSION PLEASE TELEPHONE US AT 973-218-1111 OR EMAIL
US AT DSTONE@STONEMAGNALAW.COM OR
RMAGNANINI@STONEMAGNALAW.COM
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